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“Everyone else thinks I'm mad....now 
I can tell them I'm just sitting in the 
wrong jurisdiction” - HHJ Anonymous 



Three different approaches 

England & Wales  

 ‘Special measures’ for the vulnerable 

 An extraordinary special measure: the intermediary 
 from 2004 onwards 

 Judges getting to grips with Ground Rules Hearings  

 theadvocatesgateway.org  

 ‘Ticketing’ advocates 

Northern Ireland 

  Intermediaries with a difference 

Scotland 

   Closer to Norway than England? 
 



Youth Justice and Criminal Evidence 
Act 1999* ‘Special Measures’  

 Eligibility s. 16 (age or incapacity) and s. 17 (fear or distress about 
testifying)  

 Sections: 

23. Screening witness from accused. 

24. Evidence by live link. 

25. Evidence given in private. 

26. Removal of wigs and gowns. 

27. Video recorded evidence in chief. 

28. Video recorded cross-examination or re-examination. 
(Currently being piloted in CCs in Kingston, Leeds and Liverpool)) 

29. Examination of witness through intermediary. 

30. Aids to communication 

 * N.B. YJCEA also contains for example chapters imposing restrictions on 
cross-examination of a child/ complainant by the accused and restrictions 
on questions about the complainant’s sexual history 



Section 29 YJCEA 99: The 
Intermediary 
29 Examination of witness through intermediary. 

(1)A special measures direction may provide for any 
examination of the witness (however and wherever 
conducted) to be conducted through an interpreter or other 
person approved by the court for the purposes of this 
section (“an intermediary”). 

(2)The function of an intermediary is to communicate— 

 (a)to the witness, questions put to the witness, and 

 (b)to any person asking such questions, the answers 
given by the witness in reply to them, and to explain 
such questions or answers so far as necessary to enable 
them to be understood by the witness or person in 
question. 

 



Intermediary: Interpreter? 
Intervener? Interlocutor? 

 Registered Intermediaries were trained to advise the 
advocates how to conduct the questioning and only 
intervene if they were concerned about 
miscommunication which would diminish the 
‘completeness, coherence or accuracy’  of the witness’s 
evidence.  

 S. 16 Youth Justice and Criminal Evidence Act 1999, 
‘references to the quality of a witness’s evidence are to 
its quality in terms of completeness, coherence and 
accuracy; and for this purpose “coherence” refers to a 
witness’s ability in giving evidence to give answers which 
address the questions put to the witness and can be 
understood both individually and collectively’.  



R v B [2010] EWCA Crim [42] 

 ‘The trial process must, of course, and increasingly has, catered for 
the needs of child witnesses, as indeed it has increasingly catered 
for the use of adult witnesses whose evidence in former years would 
not have been heard, by, for example, the now well understood and 
valuable use of intermediaries. 

 In short, the competency test is not failed because the forensic 
techniques of the advocate (in particular in relation to cross-
examination) or the processes of the court (for example, in relation 
to the patient expenditure of time) have to be adapted to enable the 
child to give the best evidence of which he or she is capable. At the 
same time the right of the defendant to a fair trial must be 
undiminished.  

 When the issue is whether the child is lying or mistaken in claiming 
that the defendant behaved indecently towards him or her, it should 
not be over-problematic for the advocate to formulate short, simple 
questions which put the essential elements of the defendant's case 
to the witness, and fully to ventilate before the jury the areas of 
evidence which bear on the child's credibility.’ [42] 



R v B [2010] EWCA Crim 4 [42]  

 ‘Aspects of evidence which undermine or are believed to 
undermine the child's credibility must, of course, be 
revealed to the jury, but it is not necessarily appropriate 
for them to form the subject matter of detailed cross-
examination of the child and the advocate may have to 
forego much of the kind of contemporary cross-
examination which consists of no more than comment on 
matters which will be before the jury in any event from 
different sources.’ [42]   



R v B [2010] EWCA Crim 4 [42]  

 ‘Notwithstanding some of the difficulties, when all is said 
and done, the witness whose cross-examination is in 
contemplation is a child, sometimes very young, and it 
should not take very lengthy cross-examination to 
demonstrate, when it is the case, that the child may indeed 
be fabricating, or fantasising, or imagining, or reciting a well 
rehearsed untruthful script, learned by rote, or simply just 
suggestible, or contaminated by or in collusion with others 
to make false allegations, or making assertions in language 
which is beyond his or her level of comprehension, and 
therefore likely to be derived from another source. 
Comment on the evidence, including comment on evidence 
which may bear adversely on the credibility of the child, 
should be addressed after the child has finished giving 
evidence.’ [42] 

 



Intermediaries in practice  

2005 – The first Intermediary Procedural Guidance Manual said 
RIs should ‘request a meeting with CPS and advocates to 
discuss and agree ground rules for trial’  and to ‘establish a 
common understanding about how the intermediary will 
operate’.   

2006 - RIs were reporting  that despite meeting advocates for 
discussion, ‘ground rules’ were not being adhered to during the 
trial. RIs were advised by their trainers (me and David) to seek 
a ‘Ground Rules Hearing’ with the trial judge and advocates.  

2009 - Ground Rules Hearings taking place in fewer than half 
of RI cases (see my RI survey 2010) 

2010 – Application form for special measures amended to 
include ‘‘Ground rules’ for questioning must be discussed 
between the court, the advocates and the intermediary before 
the witness gives evidence’ 



The Ground Rules Hearings  
 

 Provide a mechanism by which the judge can set the 
parameters for the fair treatment of vulnerable witnesses 
and defendants.  ‘Discussion of ground rules is required  in 
all  intermediary trials  where  they  must  be  discussed  
between  the  judge  or  magistrates,  advocates  and 
intermediary  before  the  witness gives  evidence’. Crim PD 
2013, 3E.2 

 ‘Discussion of ground rules is good practice, even if no 
intermediary is used, in all young witness cases and in other 
cases where a witness or defendant has communication 
needs. Discussion before the day of trial is preferable to 
give advocates time to adapt their questions to the 
witness's needs. It may be helpful for a trial practice note of 
boundaries to be created at the end of the discussion. The 
judge may use such a document in ensuring that the agreed 
ground rules are complied with.’ Crim PD 2013, 3E.3 

 



What two intermediaries said 
about GRH in 2013  

 ‘One GRH was totally ineffective because the judge did 
not want to participate. He said the report was excellent 
and they would all follow the rules and he would not 
allow me to talk further about it. When I asked how he 
would like me to intervene, if it was necessary his 
response was: "As little as possible and only as a last 
resort"! If the prosecuting counsel had objected it would 
have been better, but he said nothing’  

 ‘Hearings where they are very formal, often 'slotted in' 
when time is short on the first day of the trial. Some 
Judges do not welcome a 'discussion' and seem to want 
to just 'tick off' the fact that a ground rules hearing has 
happened by making a statement such as 'well we've all 
read the ground rules'. It can be difficult to turn this sort 
of hearing into a useful discussion of how to put the 
ground rules into practice.’ 



High and Lows: The 4th 
Intermediary Survey  (Cooper 
2014) 

 [The] issue now is not so much that [the GRH] should 
happen in an intermediary case but how it should be 
conducted. One survey respondent said there seem to 
be ‘two types’, those that are proper and those that are 
perfunctory. There needs to be greater consistency; they 
ought to take place before the trial and be in the form of 
a discussion between the intermediary, judge and the 
advocates involved in the trial.  

 Judges should also use the GRH as an opportunity to 
check that the advocates have sought the advice of the 
intermediary to ensure their planned questions are 
framed in a way that is likely to achieve the best quality 
evidence from the vulnerable person... this has now 
become standard practice in ‘section 28’ pilot cases.’  



Extra special measures ordered 
by the Judge at the GRH   

 

 Advocates moving to the live-link room to conduct their questioning 
from there;  

 Allowing a witness to pause cross-examination by pointing to a 
‘pause’ card on the table in the live-link room and then intermediary 
alerting the judge;  

 Allowing a witness to take a comfort toy into the live-link room;  

 Ensuring that the flat screen that is ordinarily visible to the 
defendant be turned off/ covered so that the defendant can hear but 
not see the witness as she/he gives evidence;   

 The witness was taking a significant amount of medication to control 
psychiatric symptoms. Her ability to give evidence was much 
improved in the afternoon when her medication had the chance to 
start working and her mental state was most stable. It was 
scheduled so that she gave her testimony only in the afternoons. 

 From 
http://www.theadvocatesgateway.org/images/10identifyingvulnerabi
lityinwitnessesanddefendants100714.pdf 

 



The Advocate's Gateway 
theadvocatesgateway.org 



Criminal Procedure Rules 2014 

 The overriding objective is that cases are ‘dealt with 
justly’  (Rule 1.1)  

  ‘Facilitating the participation of any person includes 
giving directions for the appropriate treatment and 
questioning of a witness or the defendant, especially 
where the court directs that such questioning is to be 
conducted through an intermediary.’  (Rule 3.9 (6)) 



‘Ticketing’ of advocates   

 May 2014  - Sir Bill Jeffrey in his review, Independent 
criminal advocacy in England and Wales, noted that the 
CPS and the judiciary already operated a “ticketing” 
system for those undertaking rape and sexual abuse 
cases. He saw ‘no reason why such a requirement should 
extend to the judiciary and the prosecution but not to 
the defence’.  

 September 2014  - The Secretary of State for Justice 
unveiled Our Commitment to Victims : ‘By March 2015 
we will devise a requirement that to be instructed in 
cases involving serious sexual offences, publicly funded 
advocates must have undertaken approved specialist 
training on working with vulnerable victims and 
witnesses.’ 



R v Lubemba [2014] EWCA Crim 
2064  

 ‘Toolkits may be downloaded at no cost from the 
Advocates Gateway Website. They provide excellent 
practical guides and are to be commended. They have 
been endorsed by the Lord Chief Justice in the Criminal 
Practice Directions Amendment No2 [2014] EWCA Crim 
1569 as best practice’ [40]  

 ‘We would expect a ground rules hearing in every case 
involving a vulnerable witness, save in very exceptional 
circumstances. If there are any doubts on how to 
proceed, guidance should be sought from those who 
have the responsibility for looking after the witness and 
or an expert.’ [42] 



R v Lubemba [2014] EWCA Crim 
2064  

 ‘In general, experts recommend that the trial judge 
should introduce him or herself to the witness in person 
before any questioning, preferably in the presence of the 
parties. This seems to us to be an entirely reasonable 
step to take to put the witness at their ease where 
possible. The ground rules hearing should cover, 
amongst other matters, the general care of the witness, 
if, when and where the witness is to be shown their 
video interview, when, where and how the parties (and 
the judge if identified) intend to introduce themselves to 
the witness, the length of questioning and frequency of 
breaks and the nature of the questions to be asked. So 
as to avoid any unfortunate misunderstanding at trial, it 
would be an entirely reasonable step for a judge at the 
ground rules hearing to invite defence advocates to 
reduce their questions to writing in advance.’[43] 



Northern Ireland 

 Pilot scheme Registered Intermediaries  

 Intermediaries - Articles 17  for witnesses and 21B for 
defendants 

 Criminal Evidence (Northern Ireland) Order 1999 

 Legislation mirrors YJCEA 1999 – other special measures 
but as yet no pre-recording of cross-examination  

 Advocacy Training Board/ Bar Library creating a toolkit 
for Northern Ireland for The Advocate’s Gateway  



Scotland  

 Special measures in legislation: prior statement, screens, 
TV link, evidence pre-recorded ‘on commission, a witness 
supporter   

 November 2015 – an intermediary was deployed in the 
police questioning of a learning disabled teenage witness 

 Lord Carloway: Scots Criminal Evidence and Procedure 
Review – watch that space 

 The review included a trip to Norway to observe how the 
evidence of children is taken  

(For ‘The Position in Norway’ see Trond Mykleburst in Spencer 
& Lamb’s ‘Children and cross-examination Time to change the 
rules’ Hart Publishing 2012) 

 Faculty of Advocates leading a working group for a Scottish 
toolkit for cases with vulnerable witnesses and defendants 
for The Advocate’s Gateway  

 



A decade of change and counting   
 

2004  First cases with Registered Intermediaries   
   (pilot in E & W)  

2007   National rollout of RI scheme  

2009   First RI survey incl. review of Ground Rules   
   Hearings (Cooper) 

2010  R v B [2010] EWCA Crim 4  

2011   ATC Raising The Bar Report, first     
   ‘Toolkit’ and call for ticketing  

2012   The Advocate’s Gateway (‘TAG’ prototype) 

2013   new Criminal Practice Directions 

2014   Government says it will mandate ‘ticketing’  

   R v Lubemba [2014] EWCA Crim 2064 on   
   TAG and ‘Ground Rules Hearings’  

2015   ??? 

 



Further Reading on the questioning 
of vulnerable witnesses  

 The Advocate’s Gateway website contains toolkits, the 
training film, summaries of key cases and links to the 
full judgments, journal articles, etc.  

 Cooper (2014) ‘Ticketing Talk Gets Serious’, Counsel, 
November 

 Cooper, Backen and Marchant (2015), ‘Getting to Grips 
with Ground Rules Hearings’,  (forthcoming April 2015 in 
Crim LR). 


